Conclusion

Since offensive collateral estoppel is allowed under these circumstances, the court
incorrectly denied Pat’s motion for summary judgment on her contract claim.

Tort claim

Res judicata

For the same reasons as the breach of contract claim, res judicata will not apply to
the tort claim.

Collateral estoppel

The issue of Busco’s tort liability for the accident when the bus hit a tree was not
actually litigated in Ed’s action, which was solely for breach of contract because Ed was not
hurt. Accordingly, collateral estoppel will not apply to Pat’s tort action.

Conclusion

The court correctly denied Pat’s motion for summary judgment on the tort claim.

Question 5

Marla is a manufacturer of widgets. Larry is a lawyer who regularly represents Marla in
legal matters relating to her manufacturing business. Larry is also the sole owner and
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operator of a business called Supply Source (“SS”), in which he acts as an independent
broker of surplus goods. SS is operated independently from Larry’s law practice and from
a separate office.

At a time when the market for widgets was suffering from over-supply, Marla called Larry
at his SS office. During their telephone conversation, Marla told Larry that, if he could find
a buyer for her excess inventory of 100,000 widgets, Larry could keep anything he obtained
over $1.00 per widget. Although Marla thought it unlikely that Larry would be able to sell
them for more than $1.25 per widget, she said, “. . . and, if you get more than $1.25 each,
we’ll talk about how to split the excess.” Larry replied, “Okay,” and undertook to market the
widgets.

During a brief period when market demand for widgets increased, Larry found a buyer,
Ben. In a written agreement with Larry, Ben agreed to purchase all 100,000 widgets for
$2.50 each. Ben paid Larry $250,000. Larry then sent Marla a check for $100,000 with a
cover letter stating, “| have sold all of the 100,000 widgets to Ben. Here is your $100,000
as we agreed.”

When Marla leamed that Ben had paid $2.50 per widget, she called Larry and said, “You
lied to me about what you got for the widgets. | don’t think the deal we made over the
telephone is enforceable. | want you to send me the other $150,000 you received from
Ben, and then we’ll talk about a reasonable commission for you. But right now, we don't
have a deal.” Larry refused to remit any part of the $150,000 to Marla.

1. To what extent, if any, is the agreement between Larry and Marla enforceable?
Discuss.

2. In his conduct toward Marla, what ethical violations, if any, has Larry committed?
Discuss.

Answer A to Question 5

5)
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The Agreement Between Larry and Marla is enforceable because it was a unilateral
contract fully performed by Larry and it was not subject to the Statute of Frauds].]

Offer, Acceptance and Consideration:

The agreement between Larry and Marla is a unilateral contract. In order for there to be
a unilateral contract there must be mutual assent (and offer and acceptance) and
bargained for exchange (consideration). An offerisa communication between two persons
or entities, and it is made where reasonable people would believe that acceptance of the
offer would lead the participants to be bound by its terms. The terms of the offer must also
be sufficiently definite. In our case, an offer was made by Marla to Larry to find a buyer for
her widgets. As a finder, Larry would be entitled to the portion of the proceeds between
$1.00 per widget and $1.25, and then a portion of the proceeds above $1.25. In this case
the terms of the contract were sufficiently definite even though the portion of proceeds
above [$]1.25 had not been definitively determined. Given their preexisting, ongoing
relationship, and that both are merchants it is fair to assume that they could finalize the
contract terms at a later date, after the sale of the widgets. A reasonable person would
believe that Marla was inviting acceptance and wanted to be bound by the terms of her
offer.

In this case, Larry accepted Marla’s contract by performing. Marla’s offer was for a
unilateral contract. A unilateral contract is a contract that can be accepted only by full
performance. Itis clear from its terms that Larry could only accept Marla’s offer by actual
performance because her offer was conditional. He would only get a percentage of the
proceeds “IF” he found a buyer. In this case, Larry accepted the contract when Ben agreed
to purchase all 100,000 widgets for $2.50 each and the widgets were actually sold.

Consideration is present in a contract where the promissee incurs a detriment. That s, he
does something that he does not have to do, or refrains from doing something that he does
not have to do, orrefrains from doing something that he is entitled to do. In this case, there
is consideration because Larry, the promissee[,] incurs a detriment when he enters the
market to look for a buyer. He is not required to look for a buyer in this case, but does so
anyway. He incurs a detriment because it takes time away f[rolm his other business
pursuits (including his law practice).

Because there has been a definite offer made by Marla, Larry fully accepted through his

performance, and consideration is present, a contract has been formed so long as no
defenses can be raised.

Defenses

The agreement between Larry and Marla is enforceable because no defenses to formation
can be raised. The Statute [of] Frauds is a requirement that certain contracts be in writing.
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The writing must include the material terms of the contract and be signed. Contracts that
are subject to the statute of frauds are contracts in consideration of marriage, surety
contracts, contracts that cannot be formed in one year, and land sale contracts. None of
these are relevant here. In addition, contracts for goods in amount greater than $500 are
also subject to the statute of frauds. If a contract for goods in an amount greater than $500
is not in a signed writing, it generally is not enforceable.

In this case, the contract between Larry and Marla was not subject to the “goods prong” of
the statute of frauds because Larry did not purchase the goods directly from Marla. Larry’s
role was that of a finder or marketer whose responsibility it was to find a buyer for Marla’s
widgets. He was incented [sic] to find a high price because he was entitled to keep
anything over $1.00 per widget, and then a portion of the proceeds above $1.25 per widget.
The arrangement would also benefit Marla because a high price for the widgets would
benefit her as well, and she could rely on Larry’s expertise as a broker. Marla would also
not have to worry about the hassle of setting [sic] the goods and could concentrate on the
core aspect of her business, manufacturing. One could argue that Larry purchased the
goods from Mary because he received the purchase price from Ben directly and his
business was as a broker of surplus goods. In this case he did not act as a broker,
because he did not buy the goods from Marla directly. There is no indication thatthe goods
were ever in his possession. Further, in a typical sales contract, a manufactulr]er is not
entitled to a percentage of the middleman’s purchase price. Thus, the contractis more akin
to that of finder who never “owned” the goods.

Ethical Violations
Operating a Business:

Larry did not commit an ethical violation when he formed and operated a business called
Supply Source. A lawyer may own and operate a business that is separate and apart from
the practice of law. For example, a lawyer may own a restaurant or a gas station. Lawyers
may also operate alaw firm that offers services related and incidental to the practice of law,
but that are nolt] actually the practice of law. For example, a law firm may offer services
relating to money management and accounting. In this case, we know that Larry was the
sole owner and operator of a business called Supply Source, and that it operated
independently from Larry’s law practice and from a separate office. Because the business
was run separately and apart from his legal practice, and it did not involve anything
remotely related to the practice of law, it is permissible for Larry to own and operate the
business. However, a lawyer who runs a business must be careful not to engage in
business that would pose conflicts of interests with its clients. We will see below that Larry
did not operate his business in a way to minimize conflicts.

Entering into a Business Relationship:

Larry committed an ethical violation when he did not follow proper procedures when he
entered into a business arrangement. When a lawyer enters into a business arrangement
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with a non-lawyer (and especially a client!), the lawyer must abide by a set of procedures.
First, the lawyer should advise the other party to consult another lawyer and give him or her
time to do so. Second, the lawyer must disclose and explain all the relevant terms of the
contract in a way that the other party can understand. Last, the terms of the contract must
be fair and not one-sided to the lawyer’s benefit. In this case the terms of the contract
seem to be fair. We can presume that they are fair because Marla set the terms of the
contract and the contract was not negotiated by Larry. Second|,] there was no need for
Larry to explain the relevant terms of the contract because they were self-explanatory and
a lay person could understand them. However, Larry did not give Marla an opportunity to
consult with a lawyer before entering into the contract. While Marla could have waived the
right to consult a lawyer, Larry must still advice [sic] her that it may be beneficial. In this
case, a lawyer may have been helpful. He may have advised Marla not to enter into a
contract with Larry where all the terms have not been finalized. The fact that the terms
have not been finalized is what caused the problem in the first place.

Duty to be an honest, upright member of the community

Larry should have been honest in his dealings with Marla. A lawyer had a duty to act in
upright, honest manner in all aspects of his or her life. In this case, Larry should have
disclosed to Marla the amount of money he received from Ben and made a good faith
attempt to resolve the open issue in their contract. By ignoring that aspect of the contract
and no[t] disclosing the amount he received, he seems to be acting in a deceitful manner.
Not only [should] a lawyer abide by ethical considerations in the course of his practice, he
must also abide by them in other aspects of his or [her] life.
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Answer B to Question 5

3)

(1) Enforceability of the contract between Larry and Marla

Applicable Law: If this case involves the sale of goods (tangible personal property),
widgets, Article 2 of the Uniform Commercial Code applies to the transaction. However,
while the case does involve the sale of widgets, the contract is really for Larry’s service in
selling the widgets, therefore common law would likely apply. Indeed, the paymentto Larry
was for the sale of the widgets. He never purchased the widgets himself, but merely acted
as a broker to Ben.

The issue is whether the agreement between Larry and Marla is legally enforceable,
and therefore a contract exists. In order to form a contract there must have been an offer
by Marla, acceptance by Larry, and some form of consideration for the agreement.

Offer: The first issue is whether Marla ever made an offer to Larry. An offer is made
when a party manifests an intent to enter into contract and communicates such intent to an
offeree. Here, Marla did call Larry at his Supply Source (“SS”) office and stated that she
wanted Larry to sell her excess inventory. Under common law, an offer must state a price
term and the material terms of the contract. The material terms, the sale of widgets up to
100,000, were certainly state[d].

The issue is thus whether there was a price term. Marla did agree to give Larry all
profits over $1.00, up to $1.25. However, there was no certain price term since Marla
stated that any excess over $1.25 would have to be negotiated as to the amount Larry
would receive. Therefore, the lack of a certain price term negates the enforceability of the
contract. The parties did not have a meeting of the minds as to what Larry would be paid
for the profits he received on the widgets over $1.25. Thus, the facts probably indicate that
Marla intended to contract and not to continue to negotiate.

Under the UCC, however, the court only looks at the intention of the parties to
determine if there has been an offer. The UCC does not require a price term and will imply
a reasonable price term if one is not stated. However, if the parties are negotiating the
price term there is no intention to contract under the UCC. There was likely an intend [sic]
by Marla to enter into contract since she believed it unlikely that Larry could sell the widgets
for more than $1.25 per widget. Although the price term is not certain, the court could infer
a “reasonable” price term for any sale over $1.25.

If there is not offer[sic], the agreement would not be enforceable under contract law.
However, if there was an offer, all the other elements for a valid contract (as discussed
below) were satisfied and therefore there was an enforceable agreement.

Acceptance: Marla’s offer to Larry was probably a unilateral contract, that is, one
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that states a specific (and only) form of acceptance. Here, Larry could only accept Marla’s
offer by selling the widgets for at least $1.00 per widget and giving Marla $1.00 for each
widget sold. His acceptance was only upon completion of his performance.

If the contract was a bilateral contract, Larry would have promised Marla he would
sell the widgets. Failure to sell the widgets would have meant Larry could have incurred
liability for breach of contract for failure to perform. There is no such liability under a
unilateral contract, since there is only acceptance upon completed performance.

Consideration: Consideration is a bargained for legal detriment. The onlyissue as
to consideration in this case is whether Larry’s promise was illusory. However, this was not
a bilateral contract, but a unilateral contract in which Larry could only accept by
performance. His performance therefore would be consideration.

Statute of Frauds: The statute of frauds requires that some contracts be in the form
of a signed writing (statute of frauds may be satisfied in other ways). The statute of frauds
does not apply to this case however because it is for a service, Larry’s sale of widgets,
which can be completed within 1 year.

If this was a contract for a sale of goods of at least $500, the statute of frauds would
apply. There was no writing. However, the statute of frauds can also be satisfied by full
performance, which Larry did provide, by selling the widgets and turning payment over to
Marla.

Again, as discussed above, this is a services contract, not a sale of goods contract
and therefore not under the statute of frauds.

Quasi-Contract

Larry could still recover damages from Marla even if there was no contract, under
quasi-contract principles. Quasi-contractis a principle used in contract law to prevent the
unjust enrichment of a party. Here, Marla would be unjustly enriched if there was no formal
contract and Larry expended his time and energy to find a purchaser for the widgets and
was not compensated for his efforts. Therefore, the courts will allow Larry to recover for
the fair market value of the services he rendered to Marla. The likely determination of the
amount Marla benefited would likely be $25,000, but could include a reasonable amount
for the remaining $125,000 over the agreement terms.

Conclusion:
There probably is an enforceable contract under which Larry can keep $25,000 and
a reasonable amount of the additional $125,000 he received from the widget sales. Even

if Larry cannot recover under contract, he can still recover under quasi-contract principles.

(2) Possible ethical violations committed by Larry
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Attorneys owe several duties to many different parties, including their clients,
adversaries, the court, and the public at large. Here, Larry regularly represents Marla in
legal matters relating to her manufacturing business. Although Larry was not representing
Marla in a deal for the sale of widgets, he still may have violated some of his duties to the
profession.

Duty of Loyalty - business transactions with clients:

A lawyer owes his or her clients a duty of loyalty. The lawyer must act in a way they
believe is for the best interest of the clients at all times (unless other ethical rules prohibit
such, like placing a client on the stand who intends to perjur[e] herself.) Included in the
duty of loyalty is fair dealing in business transactions with a client.

Both California and the ABA have rules regulating business transactions between
lawyers and their clients. These rules require that for any transaction between a lawyer
and a client, the lawyer should make sure the deal is fair to the client, express the deal in
an understandable writing, allow the client to meet with independent counsel, and the client
should consent to the deal in writing. Here, there is no evidence the deal entered into
between Larry and Marla was not fair. The great increase in widget price occurred after
the deal between the two was struck[.] However, there was no writing or opportunity for
Marla (or suggestion by Larry) to consult independent counsel.

This rule may not apply here because Larry was not representing Marla at the time
of the business transaction, at least as far as the limited facts [are] known. Furthermore,
Larry did properly separate his law practice and his SS business. Itis in a separate office
and [there is] no indication the two endeavors are mixed in any manner by Larry.

However, since Larry has a regular and ongoing (at least prior to this incident)
relationship with Marla, he should have satisfied the elements stated above and in failing
to do so violated his duty of loyalty to his client Marla.

Duty to act honestly, without deceit or misrepresentation: A lawyer owes a duty
to the public atlarge in all of his or her dealings to act honestly, without deceit or fraud and
not to misrepresent. Violations of this rule harm the integrity of the profession. Here, it is
unknown whether Larry truly believed he simply owed Martha the $100,000 dollars [sic] for
the transaction for the widgets or if he attempted to deceive her as to the price he received
in an attempt to keep the additional profits to himself. If Larry violated the agreement
knowingly, he would have also violated his duty to the profession by acting in a dishonest
manner. This is a clear violation and compounded by the fact that Larry represents Marla
on a regular basis in legal matters.

Conclusion:
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Larry likely violated his duty of loyalty and his duty to act honestly to the public at
large in his dealing with Marla. Although he was not acting as her attorney at the time of
the deal to sell the widgets and Marla was likely aware of such since she contacted him at
his SS office, Larry still violated his professional duties. However, Larry probably did not
violate his duties of confidentiality or loyalty if he revealed any information received during
his representation of Marla in finding Ben, the buyer of the widgets.
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